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Replies from Norway to questions posed by the United States1

The following communication, dated 1 July 1996, has been received from the Permanent Mission
of Norway.

_______________

I. General Observation

The Norwegian Copyright Act was amended on 30 June 1995. Amendments were required
inter alia due to the EEA Agreement. Due to the recent amendments to the Copyright Act, regulations
to the Act have not yet been amended. Consequently, minor adjustments are required to comply with
the TRIPS Agreement as regards the formal application of the Act to WTO Members. Required
adjustments will be made shortly. We would like to stress, however, that the Norwegian Copyright
Act, in substance, is consistent with the TRIPS Agreement in the area of copyright and neighbouring
rights.

Question Nos. 7 to 9 are based on an outdated version of the Copyright Act, as indicated by
the United States of America.

II. Replies to Questions

1. Please explain whether and how Norway's law provides protection for works, phonograms
and performances from other WTO Members, and whether and how it does so on the basis of national
treatment, as required by TRIPS Article 3 (generally, with respect to all copyrights and neighbouring
rights) and Article 9.1 (incorporating Berne Article 5(1)). In particular, please explain how national
treatment is with respect to the distribution of levies for private copying under the relevant provisions
of Norway's copyright law.

Regulation No. 5 of 10 April 1964 and Regulation No. 1288 of 22 December 1989 (both with
subsequent amendments) implement the obligations to foreign rightholders stemming from the various
international treaties to which Norway is party, into the Norwegian Copyright law. These regulations
are issued pursuant to Section 59 of the Copyright Act. Amendments will currently be made to these
regulations to comply with the national treatment clause in the TRIPS Agreement.
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As Norway is party to the Berne Convention, Norwegian copyright law is complying with
the national treatment clause in Article 5.1 of the Berne Convention. Consequently, only minor
adjustments are needed.

The Norwegian Copyright Act has no provisions on levies for private copying.

2. Does Norway apply the "rule of the shorter term" to phonograms and performances from other
WTO Members? If so, please explain how you justify such action under TRIPS Article 4.

Norway does not apply the "rule of the shorter term" to phonograms and performances.

3. Please explain whether and how Norway protects against the direct and indirect reproduction
of phonograms as required by TRIPS Article 14.2, including by digital transmission in the context of
subscription or interactive services.

According to Section 45 of the Norwegian Copyright Act sound fixations and films shall not,
without the consent of the producer, be made available to the public, nor shall copies be made of the
sound fixation or film, until 50 years have elapsed since the expiry of the year in which the fixation
or film was made. "If the fixation is issued during this period of time, the term of protection shall
subsist for 50 years after the expiry of the year in which the fixation was first issued."

The term "making available to the public" is explained in Section 2, third paragraph of the
Act; "A work is made available to the public when it is performed outside private premises, or when
copies of the work are offered for sale, rental or lending, or otherwise distributed or displayed outside
such premises." Consequently, both direct and indirect reproduction are covered by these provisions,
including digital transmission in the context of subscription or interactive services.

4. Please explain whether and how Norway provides full retroactive protection to works, phonograms
and performances from other WTO Members, as required by TRIPS Articles 9.1, 14.6 and 70.2, each
of which incorporate by reference or rely upon Berne Article 18. Please give the date back to which
such protection extends with respect to each category of subject matter.

As Norway is party to the Berne Convention, the Norwegian copyright law is consistent with
Article 18 of the Berne Convention. The regulations which implement the obligations according various
international treaties, to which Norway is party, into the Copyright law, will shortly be made applicable
to all WTO Members. The date of application of the TRIPS Agreement for Norway is 1 January 1996,
so this will be the fixed date according to Article 70 of the Agreement.

5. Please explain the criminal and civil remedies available for copyright infringement and the
extent to which they fully implement the obligations in TRIPS Articles 41, 45, 50 and 61. In the
response, please specify, inter alia, whether these remedies may include the seizure, forfeiture and
destruction of infringing articles and equipment used to make the infringing articles, as required by
Article 46 and 61, and the manner in which the grant of civil provisional relief is provided in accordance
with TRIPS Article 50. Please also explain how civil damages are measured in the case of computer
program infringement, when and how attorney’s fees and court costs are awarded, and how long it
takes for a decision to be rendered in the average civil and criminal copyright infringement cases.

Remedies available for copyright infringement is presented in Norway's notification (of
22 February 1996) under Article 63.2 of the TRIPS Agreement, to the TRIPS Council. Provided that
the Copyright Act has no particular provisions, the general provisions in Act No. 6 of 13 August 1915
Relating to Judicial Procedure in Civil Cases, Act. No. 86 of 26 June 1992 Related to the Enforcement
of Claims, Act No. 25 of 22 May 1981 Related to Criminal Procedures, apply.
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Seizure, forfeiture and destruction of infringing articles and equipment used to make the
infringing articles, are covered by Section 56 of the Norwegian Copyright Act. In addition, provisional
measures will apply.

Regarding how civil damages are measures in the case of computer program infringement,
Section 55 of the Copyright Act applies: "Any damage caused by an infringement mentioned in
Section 54, or by an infringement of Section 49, first paragraph, is subject to a claim for compensation
according to the rules of compensation generally applicable. If the right of an author or a performing
artist has been infringed wilfully or by gross negligence, the court may also award him a sum of money
as redress for damage of a non-economic nature. Even if the offender has acted in good faith, the
aggrieved party may, irrespective of the extent of the damage, demand payment of the net profit accruing
from the unlawful act."

A party to a civil proceeding may be granted compensation for expenses incurred during the
proceedings, includingappropriate attorney's fees, pursuant toChapter 13of the ActRelating to Judicial
Procedure in Civil Cases. The general rule is that a party who loses a case before the court, shall
be ordered to compensate the other party's expenses in full (section 172). If a case is partly won and
partly lost, the main rule is that the parties have to cover their own expenses (section 174).

The Act Relating to Criminal Procedure (Chapters 9 and 30) stipulates as a main rule that the
cost related to criminal proceedings is paid by the Government.

There are no provisions particularly governing the length or cost of proceedings. We have
no available data on the actual duration of proceedings or their cost.

6. Article 10 of TRIPS requires that databases based on factual information that constitute
intellectual creations by reason of the selection or arrangement of their contents be protected. Please
explain how databases are protected under Norway’s copyright law and how such protection operates
in conjunctionwith Article 43 of the Copyright Law, which provides that “works by which a considerable
amount of information has been compiled” are protected for 10 years.

Databases which constitute an intellectual creation are protected as literary works under the
Norwegian Copyright Act. The "catalogue rule" in Section 43 applies to "Formularies, catalogues,
tables and similar works in which a large number of items of information have been compiled", and
will apply also on databases. The second paragraph of Section 43 states that if the content of a database
is wholly or partly subject to copyright, such may also be applied.

The catalogue right differs form the copyright protection of data bases in many respects; there
are nocriterion of creativity, only"reproduction" is protectedunlike copyrightprotectionwhichprotects
against "producing copies", the term of protection is only ten years for catalogues, and finally the
catalogue rule applies only to works that are published in Norway.

7. Article 1 of Norway’s Copyright Law lists the works that are protected as literary and artistic
works under the Law. Computer programs, however, are not included within this list. As Article 10
of TRIPS requires that computer programs be protected “as literary works,” please explain how computer
programs are protected under Norway’s law.

Computer programs are protected as literary works in Section 1, second paragraph number 12.
Section 1 was amended in 1990 (Act No. 26 of 15 June 1990).



IP/C/W/28
Page 4

8. Please explain how Norway’s copyright law complies with TRIPS Articles 11 and 14, which
require that the right holders of computer programs and phonograms be granted the right to control
the rental of their work. It does not appear that Norway’s copyright law grants a rental right in these
works.

Section 19, second paragraph of the Norwegian Copyright Act stipulates that the rightholder
of a computer program is granted the right to control the rental of their work. The rightholder of a
phonogram is given this right in Section 42, third paragraph (performing artists) and section 45, second
paragraph (producers). The Copyright Act was amended in this respect in 1990 (Act No. 26 of
15 June 1990) as regards the rental of computer programs, whereas Sections 42 and 45 were amended
in 1995 (Act No. 27 of 2 June 1995).

9. Article 14 of TRIPS requires that performances be protected for a term of 50 years from when
the performance took place and phonograms be protected for a term of 50 years from fixation. Articles 42
and 45 of Norway’s Copyright Law, however, appear to protect phonograms and performances for
a term of protection equal to only 25 years. How do these Articles comply with the requirements of
TRIPS Article 14?

The Norwegian Copyright Act Section 42, second paragraph stipulates that the term of protection
as regards performances is 50 years from the expiry of the year in which the performance took place.
50 years term of protection also applies to sound fixations pursuant to Section 45. The term of protection
was extended from 25 years to 50 years in 1988 (Act No. 101 of 23 December 1988).




